














3. Administrative Procedures

The External Relations Division shall promulgate office administrative procedures
and/or guidelines as needed consistent with this policy to facilitate the
implementation of its responsibilities under this policy.

DEFINITIONS:

For purposes of this policy, the following definitions shall apply:

Civic Donor: A Donor that is an incorporated, non-profit organization, organized at least
five years before submitting written information and/or application for a proposed
Donation to the District, or a municipal government or other public agency.

Donation: A charitable contribution to the District, during lifetime or testamentary
transfer, whether whole or fractional interest, including, but not limited to, cash and cash
equivalents, personal tangible property, intellectual property, and/or artworks which
would serve a useful purpose in the fulfillment of District’'s goals and priorities.

Memorial: A monument, plaque, fountain, basic park accessories such as landscaping,
plazas, site furnishings, or otherwise, erected to commemorate an individual, idea or
event that has shaped or impacted the tidelands. Memorials specified or designed by an
artist are considered commemorative artworks.

Donor: An individual or entity that proposes a Donation to the District.

Public Places: The land, water, buildings or otherwise owned or controlled by the
District, including tenant leaseholds.

Restricted Donation: A Donation to the District with limitations placed on its use.
Restrictions must be formally outlined in writing and are distinct from informal
recommendations or expressions of preference.

Unrestricted Donation: A Donation to the District without any limitation placed on its use.

RESOLUTION NUMBER AND DATE: 2011-XX, dated Month X, 2011 (Supersedes
BPC Policy 611, Resolution 2008-182, dated September 2, 2008, Resolution 2000-27,
dated January 25, 2000_and BPC Policy 610, Resolution 2008-181, dated September 2,
2008, Resolution 2000-61, dated March 28, 2000, and Resolution 68-298, dated
December 3, 1968)
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BPC Policy No. 610

SUBJECT: MONUMENTS, MEMORIALS AND PLAQUES

PURPOSE: From time to time requests are received from individuals and
organizations for permission to place monuments, memorials or plaques
to an individual, organization or event on San Diego Unified Port District
(District) tidelands. When properly designed, planned and displayed,
memorials may provide for simplified interpretation and furnish the general
public with essential knowledge in capsule form.

The San Diego Unified Port District as the trustee of District tidelands, is
committed to protecting the park and open spaces of the bay while
providing opportunities for appropriately designed monuments, memorials,
and plaques that honor an individual, organization or event beneficial to
the greater good of the community.

POLICY STATEMENT:

1. Donors of memorials are asked to consider the primary uses of public open
space in their request for a location or suitable site. While appropriate
memorials may enrich a park experience for park users, public open space is
also a very precious commodity, and monuments, memorials and plaques
should be carefully reviewed to balance these two public benefits to protect
the greater good.

2. The quality of timelessness should be considered in the significance of the
individual, community or event being memorialized. Memorial proposals
should represent the values of the community and be mindful of future
generations. ~

3. Memorials may be commemorative in nature or the marking of a life’s events:
the birth of a loved one, an anniversary, a graduation, memory of the
deceased, the opening of a business, or a celebration of a community.
Memorial proposals honoring individuals or a personal event should be
represented in a form that has a broader community interest and moves the
viewer to a special experience. Examples such as community parks,
landscaped gardens and plazas, sculpture and art works, plaques about
history or the environment, poetry, fountains, park benches, site furnishings,
etc.
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9.

Memorials such as the Tunaman’s Memorial and The Cancer Survivors Park
have been an important part of the District's Public Art Program achieved
through donations and gifts. Often public art is acquired through donations
and gifts that are financed in memory of an individual, organization, or
commemoration of an historic event. Donations to a public art memorial fund
may be contributed and combined towards a larger united project, which will
allow for both individual and group donations to be recognized.

It is recognized that a particular location may reach a saturation point and it
would then be appropriate to consider limitations or a moratorium of future
memorial installations at a particular location or area.

Maintenance concerns should be a primary consideration, with adequate
provision made for continued future maintenance. In all cases, permanent
memorials should be made from durable material that will stand up over time.

Unless otherwise agreed, the donors of the proposed memorial are required
to pay for design, manufacturing, installation and maintenance endowment to
ensure adequate quality of care for the memorial.

The District may consider contributing funds to a community monument only
when the memorial is for a broad community purpose that marks an event
that has broadly affected the community.

Improvements made on tidelands become the property of the District.

10. This policy will serve as a guide to the District for any monuments, memorials

or plaques it may wish to place in parks or public areas within its jurisdiction.

DEFINITIONS:

A distinction is made between simple plaques and more elaborate memorials.
The seven basic types of memorials will be categorized as follows:

1.

2.

Simple plagues are those mounted flush with the ground. The size should be
appropriately designed per the limitations and consideration of the setting.
Adorned plaques are those installed as part of a larger, more intrusive
setting. These plaques include installations such as those that are pedestal
mounted or affixed to a boulder.

Sculpture and other art works including but not limited to representational,
non-objective, contemporary, and abstract pieces in a wide variety of artistic
mediums such as metal, glass, bronze, ceramic, wood, etc. that meet the
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criteria of the Public Art Policy 609 and Donated ltems Policy 610. Artworks
that are integrated into a placement or setting will be strongly encouraged.

4. Fountains may be fairly simple or large and complex. They will require
additional consideration and review because of the infrastructure required
(plumbing and electrical) and additional maintenance implied.

5. Memorial gardens and plazas may include some of the objects listed above
but include a spatial experience.

6. Basic park accessories and amenities such as landscaping, site furnishings,
benches, seating, picnic tables, drinking fountains, sun dials, shade
structures, mosaics, unique pathways etc.

7. Other memorials is a “catch-all” category to cover proposals that may not fit
into any of the categories previously described.

CRITERIA:

All the basic types vary greatly in the impact they have upon the tidelands and open
spaces; the review and process for allowing them to occur within the tidelands
should reflect those differences. All memorials, however, should be judged for
appropriateness according to the following criteria. These criteria are intended to
serve as guidelines for the reviewing body.

1. The person or event being memorialized is deemed significant enough to
merit such honor. Simple plagques or the sponsorship of basic park
accessories and amenities typically found in a park or public space (bench,
tree or landscaping) in honor of a person need not meet the same level of
significance as larger, complex and more elaborate memorials.

2. For purposes of renaming parks, roads, structures or streets, the person
honored shall have been deceased for at least two years and shall have
made significant contributions to the District’'s mission and purpose.

3. The memorial represents broad community values and has been embraced
and supported by the community the memorial is intended to honor.

4. The memorial has timeless qualities and makes a statement of significance to
future generations.

5. The location under consideration is an appropriate setting for the memorial; in
general, there should be some specific geographic justification for the
memorial being located in that spot.

6. The location of the memorial will not interfere with existing and proposed
circulation and use patterns.

7. The location of the memorial will not be contrary to any public art master plan,
conceptual public art overlays, visionary master plans, or adopted District
master plans. Each request will be reviewed and a recommendation may still
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be made as to the appropriateness of the memorial to the location and an
alternate site may be recommended.

8. The quality, scale, and character of the memorial is at a level commensurate
with the particular location or setting.

9. The memorial contributes to the park setting or tidelands from a functional or
design standpoint.

10.The memorial should be designed by a qualified professional in the field
appropriate to the size scale and complexity of the proposal.

BASIC CONDITIONS FOR APPROVAL:

1. All Inclusive Costs: The cost of design, fabrication, plaques, transportation,
installation, site preparation work, foundation, lighting, electrical, permits etc.
must be financed by the requesting party. The memorial proposal shall
include all-inclusive costs and any exclusion shall be stated clearly in the
proposal. Additionally, any party hired or employed by the requesting party
must provide proof of insurance approved by the District that may include and
not limited to: general liability, automobile insurance, professional liability
insurance, performance insurance bonds, workman’s compensation coverage
and others as required by the District.

2. Site: All proposed monuments or memorials must relate to and support their
proposed site and/or community. Any party proposing to install a monument,
plaque or memorial must propose 3 feasible sites for their project along with
an explanation of the significance and relationship to each site.

3. Maintenance: In general, the District may consider maintenance of approved
memorials if the memorial meets District standards for construction and
materials. However, complex or large memorials that require significant and
costly maintenance may require insurance, bond or an endowment fund, and
a maintenance schedule by the memorial donor adequate to ensure its care
conditions satisfactory to the donor and the District. The posted insurance or
bond should also cover costs of installation and /or removal. If an adequate
level of maintenance is not continued, the District reserves the right to
remove or modify the memorial or a portion of the memorial. If the District
commits to maintaining a particular memorial, and the District is not able to
maintain the memorial at a level satisfactory to the donor, the donor shall
have the opportunity to supplement maintenance as required.

4. Wording on memorial plaques: Individuals and groups may be recognized for
their contributions towards a memorial project. All text and design must be
approved by the Public Art Committee prior to fabrication of plaque.

APPROVAL PROCESS:

1. Initial Feasibility Consultation: Before proceeding with the subsequent steps
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of this process, applicants desiring to place a memorial or monument should
submit a letter to the District's Public Art Coordinator that outlines in sufficient
detail the main purpose and concept of their proposal. Staff will then
schedule a feasibility consultation, if the proposal is sufficiently complex,
large or significant, with the applicant and advise him or her of the contents of
this policy, the appropriateness of the proposed memorial or monument in
light of the policy, and the necessary courses of action required to complete
the application. In the case of proposals for significant memorials or
monuments, staff reserves the right to submit applicant’s preliminary proposal
to the Public Art Committee for their approval of concept before embarking on
further costly planning and study. Depending on the Public Art Committee’s
action, the concept may be submitted to the Board of Port Commissioners
(Board) for its consideration.

2. Written Proposal: Once the initial feasibility of applicant's proposed
monument or memorial has been established, applicant will be requested to
submit a written proposal with as much information as possible as to the
design, size and materials, appropriateness of preferred site, map identifying
the proposed site, plaque wording, sketches, artists renderings and/or
models, a rendering of the monument at the proposed site, and estimated
costs. A maintenance plan developed and approved by a conservator must
also be submitted prior to final approval.

3. Proposal Review: The Public Art Committee (PAC) shall meet at its regularly
scheduled monthly meeting to review any proposals and to make a
recommendation to the Board regarding the quality, validity and significance
of the requested memorial to be placed on tidelands. The committee shall
also consider appropriateness of site location, size, shape and design as well
as general aesthetics in its review. The proposal must be submitted to the
District Public Art Program 30 days prior to review.

4. Conceptual Approval, Modification or Disapproval: Upon completion of the
proposal review, PAC will recommend accepting, rejecting, or modifying the
proposal. This recommendation will be forwarded in writing to the Board. If
the PAC recommends rejection of the proposal, unless the Board requests a
review of the proposal the PAC recommendation is final. Should conceptual
approval with or without the recommended modifications be recommended by
the PAC, the requesting party will then be required to complete the following
steps before presentation to the Board for its approval:

Prepare any additional submission requests as required by District staff or PAC

as part of the conceptual approval.

Provide evidence of financing or fund raising activities.

Submit proof of insurance requirements for review by District staff.

Notify and submit conceptual proposal, if necessary, for review to the appropriate

neighboring community meetings or business associations that may be affected

cow »
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by the location of the memorial. Provide PAC with comments and feedback from
these organizations.

E. Provide site plans, detailed design and schematic drawings as may be required.

F. Staff to finalize any engineering, structural or other similar review of the memorial
proposal. If there are questions (utility locations and impacts, etc.) regarding the
proposed site, these concerns must be addressed before the proposal can be
placed on the Board’'s agenda for its action.

G. As is appropriate, provide documentation concerning the name of the foundry,
the type of material, the type of coating and patina, and the artist conceptual idea
for the memorial.

Once all the requirements listed above have been completed, the proposal will be
placed on its regularly scheduled meeting agenda of the Board at least 60 days after
PAC approval. The Board will consider all information, including the PAC
recommendation, staff recommendation, the written proposal and concepts, and
public testimony in its decision making process. The Board may authorize the
placement of the proposed memorial; it may request modification of the proposal; it
may reject the proposal, or it may request additional information on the proposal.
The decision of the Board is final unless it chooses to reconsider its decision.

The requesting party will be required to enter into a contractual agreement with the
District prior to commencement of the work.

RETENTION/DEACCESSION OF ARTWORKS:

It may be necessary, from time to time, to deaccession a monument, memorial or
plaque.

1. Retention

Generally, monuments, memorials and plaques will be retained so long as
they continue to be relevant and useful to the purposes and activities of
the District, an appropriate site for public display is available, they do not
create a public safety problem, they have no adverse environmental
effects, they are authentic and original, they can withstand exposure to
the natural elements and they can be properly and cost-effectively stored,
maintained, preserved, and/or used.

2. Deaccessioning

Deaccessioning of a monument, memorial or plaque may be considered
when the conditions identified in the Retention paragraph above no longer
prevail. Examples of situations where deaccessioning would be
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considered include:

a. The item has deteriorated beyond a reasonable means of
conservation or in deteriorating has lost its usefulness.

b. The authenticity, attribution, or genuineness of the item is
determined to be false or fraudulent.

C. The item is redundant or is a duplicate that has no value as part of
a series.

d. The District's possession of the object is determined to be
illegitimate, i.e.; the work may have been stolen or illegally exported
or imported. '

e. Where it has been determined that other entities or governments

have a superior right to the item.

f. The item is located in an area where jurisdiction will be transferred
to another entity or is made inaccessible to the public.

3. Consensus

A monument, memorial or plaque that has been accepted by the District
will be deaccessioned only at the direction of the Board, which shall
consider the recommendations and comments of: (1) the Public Art
Committee as may be appropriate, (2) the District staff, and (3) any public
comment received.

4. Deaccessioning Process

The District will comply with all applicable laws pertaining to
deaccessioning of items, including contacting the donor and artist (if
known). If the Title Transfer Documents provide for deaccessioning, such
documents will determine the method and manner of the deaccessioning.
Otherwise, the District will select from one of the deaccessioning methods
outlined below. Generally, preference will be given to public sale, unless
the District's analysis determines that another method would yield
advantages or better serve the interests of the public or the District. In
appropriate instances, appraisals of the item to be deaccessioned will be
sought from outside sources. Deaccessioned item may be disposed of by
means of private sale; exchange for another work; gifting the item to a tax-
exempt public institution; donating the item for recycling or destruction. In
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each case, the applicable laws will be followed before an item is
deaccessioned. Destruction of the item may be considered where the
physical condition of the work is severely deteriorated or will be irreparably
damaged by the deaccessioning process. Funds realized from
deaccessioned Public Art will be returned to the District's Art Acquisition
Fund to be used for the purchase of art.

5. Fakes and Forgeries
If an artwork is determined to be a fake or forgery, the District reserves

the right to dispose of the item or to clearly mark and identify the item so
as to prevent future misrepresentation.

RESOLUTION NUMBER AND DATE: 2008-181, dated September 2,2 008 (Supersedes
BPC Policy 610, Resolution 2000-61, dated March 28, 2000; and Resolution 68-298,
dated December 3, 1968)
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REFERENCE

Re Amendment of BPC Policy No. 610,]

]
Monuments, Memorials and Plaques ] 540 16
]

RESOLUTION __2008-181

BE IT RESOLVED by the Board of Port Commissioners of the San Diego Unified
Port District, as follows:

That Board of Port Commissioners Policy No. 610, Monuments, Memorials and
Plaques, as amended, a copy of which is on file in the office of the District Clerk, is hereby

adopted.

ADOPTED this 2nd day of September ,» 2008.

sw
9/2/08






AGENDA ITEM 23

SAN DIEGO UNIFIED PORT DISTRICT

DATE: November 8, 2011

SUBJECT: UPDATE ON FIREWORKS AND DIRECTION TO STAFF

EXECUTIVE SUMMARY:

The District has provided monetary support to fireworks shows in San Diego Bay as a
sponsor since 2001. Since May, 2011, pursuant to General Order No. R9-2011-0022
(General Order), the Regional Water Quality Control Board (RWQCB) has required a
National Pollutant Discharge Elimination System (NPDES) Permit for Residual
Fireworks Pollutant Waste Discharges to Waters of the United States in the San Diego
Region for the public display of fireworks. Sandy Purdon, Executive Producer of the Big
Bay Boom July 4th Fireworks Show which supports the Armed Services YMCA (YMCA),
is formally requesting that the District take over responsibility as the permittee of
discharges into San Diego Bay resulting from fireworks displays by the YMCA and
other groups in San Diego Bay. Mr. Purdon is also requesting that the District negotiate
with the RWQCB to eliminate any potential future monitoring, citing no need, and if that
is unsuccessful, to pay for monitoring on behalf of District tenants and other groups
engaging in fireworks events. Finally, Mr. Purdon has requested that the District retain
the services of attorney John Lormon to assist in fireworks matters with the RWQCB
and other involved regulatory agencies.

RECOMMENDATION:

Update on fireworks and direction to staff.

FISCAL IMPACT:

The financial impact of the District taking on discharger status under a NPDES permit
and subject to the requirements of the General Order is currently unknown but would
include payment of the permit fee, estimated at $1500 per year, along with additional
costs related to California Environmental Quality Act (CEQA) compliance, monitoring
costs including staff time to inspect fireworks shows to ensure compliance and to
prepare compliance reports. There could also be unknown potential future legal costs
for discharger liability which could include clean-up costs, possible civil and criminal
fines and penalties for a violation of the General Order or the NPDES permit, and/or the
costs of defending a citizen's lawsuit.
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COMPASS STRATEGIC GOALS:

This agenda item supports the following Strategic Goal(s).
& Not applicable.

DISCUSSION:

Description of Fireworks Displays in San Diego Bay: Since 2001, the District has
sponsored a July 4" fireworks display on San Diego Bay through its Marketing and Fee
for Service Program. Called the Big Bay Boom July 4™ Fireworks Show, this event was
founded by Sandy Purdon, its Executive Producer. Throughout its history the event has
been hosted by the YMCA. Under the Districts Marketing and Fee for Service
Program, for the July 4, 2011 fireworks display, Mr. Purdon and the YMCA received
$115,000 in sponsorship dollars and $70,000 in services to support fireworks
discharged in six separate locations on San Diego Bay. Fireworks were discharged
from four barges located in North San Diego Bay and one from the Imperial Beach Pier
(map attached). Due to threatened litigation, the Chula Vista July 4" fireworks barge
was cancelled. It is anticipated that future Big Bay Boom 4™ of July Fireworks Shows
would be similar to the 2011 season with respect to the displays in North San Diego
Bay and Imperial Beach.

The only locations used for fireworks displays under the District’s jurisdiction are those
in Chula Vista and the Imperial Beach Pier. The four barqes stationed in various areas
in North San Diego Bay and used in the Big Bay Boom 4™ of July Fireworks Show are
within the jurisdiction of the State Lands Commission.

As part of its Summer Pops performances which are sponsored annually by the District,
the San Diego Symphony conducts fireworks displays from a barge in the North Bay
near Embarcadero Marina Park South, also in State Lands Commission jurisdiction.
Events on the USS Midway and in Embarcaderc Marina Park North periodically feature
fireworks from barges in North San Diego Bay as well. These events are not sponsored
by the District and the fireworks barges are not in the District's jurisdiction. From 2004
through 2008, the San Diego Port Tenants Association hosted New Year's Eve
fireworks displays but discontinued doing so in 2009 due to concerns over potential
litigation.
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Required_Permits: For displays in San Diego Bay, permits required include a Coast
Guard's Marine Event Permit, a Coastal Development Permit (CDP), a NPDES permit
from the RWQCB pursuant to the General Order, and approva!l from the respective
cities’ fire departments. If a CDP is required, environmental review must also be
completed pursuant to CEQA. Generally, the event organizer is responsible for
obtaining these permits.

Pursuant to the RWQCB's General Order, a NPDES permit must be obtained from the
RWQCB at a cost of $1500 per year. The NPDES permits for fireworks are valid for a
period of five (5) years and can be used for all fireworks events within the 5 year period.
The NPDES permit further requires the permittee to follow a Fireworks Best
Management Practices Plan (FBMPP) to prevent or reduce the discharge of pollutants
associated with the public display of fireworks. The YMCA received a notice of
enrollment for its NPDES permit on June 23, 2011, which it used for its July 4, 2011
fireworks display. The Midway Museum and the San Diego Symphony have also
obtained NPDES permits for their fireworks displays.

Mr. Purdon and the YMCA Requests: On August 3, 2011, Mr. Purdon and attorney
John Lormon, who has provided pro bono legal services to the YMCA regarding its
fireworks displays, met with the Executive Director, Port Attorney, and members of his
staff to formally request that the District take over the various parties’ NPDES permits
issued by the RWQCB in order to save money. Mr. Purdon contends that the $1500
permit fee is required for each event, and Mr. Purdon estimates that approximately 50
fireworks events take place each year between his Big Bay Boom July 4™ fireworks
show, and the various displays put on by the Midway Museum and the San Diego
Symphony.

Mr. Purdon has also requested that the District work with the RWQCB to eliminate
monitoring of fireworks displays in San Diego Bay based upon his belief that there is no
evidence or scientific data showing that fireworks displays harm San Diego Bay. This
contention appears premature at this time as no water monitoring is currently required
for fireworks displays in San Diego Bay. However, it is anticipated that should water
monitoring be required in the future that Mr. Purdon would request that the District on
behalf of its tenants pay for the cost of the monitoring. Mr. Purdon’s rationale for this is
that the tenants’ fireworks displays provide increased attendance to events on San
Diego Bay and the District receives large amounts of revenue indirectly from these
events through its receipt of percentage rents from its tenants.

Finally, Mr. Purdon requested that the District formally retain attorney John Lormon to
work on these issues. Mr. Purdon believes that Mr. Lormon would provide value to the
District based upon his years of experience working with environmental groups,
government agencies, and being a former San Diego RWQCB member.
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Staffs Analysis of the Requests: Staff from the Environmental and Land Use
Management Department (ELUM), Business Development & Marketing Department,
and Port Attorney's office has reviewed Mr. Purdon's requests.

First, there is a threshold issue regarding jurisdiction over the areas where the fireworks
displays currently occur. All of the barges used to discharge fireworks in North San
Diego Bay are not within the District’s jurisdiction. Thus, the District becoming a
NPDES permittee for fireworks discharges into portions of San Diego Bay not within its
jurisdiction, paying a permit fee, and accepting liability as a discharger for same would
be problematic.

Second, based upon a review of the NPDES permits for fireworks discharges currently
in effect, staff concluded that the permits are in fact valid for a five year period and the
$1500 permit fee is charged once annually, and not for each event.

Third, with respect to monitoring, staff researched the level of monitoring required under
the NPDES permit. NPDES fireworks discharge permittees are required to follow the
FMBMPPs and a copy of those used by the YMCA for its July 4, 2011 fireworks show is
attached. Additionally, there is monitoring required for the least tern colony near the
San Diego International Airport in North San Diego Bay which is currently paid for by
the San Diego County Regional Airport Authority. Moreover, while the NPDES permit
does not contain water monitoring requirements at the present time, it would require
monitoring during or immediately after an event and reporting requirements which
would obligate District staff to incur time to comply with such requirements should the
District become the NPDES permittee. Further, an officer of the District would be
required to sign under the penalty of perjury to confirm permit compliance.

Finally, there is substantial concern over the District's legal liability should it become a
de facto discharger by virtue of obtaining a NPDES permit. This will be discussed in the
Port Attorney’s legal comments.

The issue of retention of counsel relative to this issue should be a matter for the Port
Attorney to decide.
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Port Attorney’s Comments:

The Port Attorney's office has been actively involved in the issues concerning the
permitting of fireworks discharges in San Diego Bay for several years. From a legal
perspective, becoming a NPDES permittee for fireworks discharges presents many
legal concerns. Where the District has been associated with fireworks displays in San
Diego Bay, its sole role has been as a monetary sponsor, having no control or
involvement over the displays. Were the District to become more than a sponsor of the
shows, there is a potential that it could assume legal liability for the shows, which not
only could possibly subject it to civil and criminal fines and penalties for violations of the
NPDES permit in the near-term, but could subject the District to a citizen’s lawsuit as
well as potential liability in the form of clean up and abatement orders should there be a
proven long-term deleterious effect to San Diego Bay from the firework discharges.

The Port Attorney will retain appropriate legal counsel as necessary if the Board would
like to proceed with Mr. Purdon’s requests.

Environmental Review:
This proposed Board action is not subject to CEQA, as amended.
Equal Opportunity Program:
Not applicable.
PREPARED BY: Ellen Gross, Deputy Port Attorney
Eileen Maher, Assistant Director, Environmental Serwces ELUM

Karen Holman, Manager, Environmental Programs, ELUM
Jim Hutzelman, Manager, Community Services

Attachments:
Attachment A: Best Management Practices to Protect Water Quality During
Fireworks Exhibits Over San Diego Bay.

Attachment B: Port of San Diego Big Bay Boom Map
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BEST MANAGEMENT PRACTICES TO PROTECT WATER QUALITY

DURING FIREWORKS EXHIBITS OVER SAN DIEGO BAY

. Fireworks displays over San Diego Bay will be conducted from barges stationed in the
main harbor channel at Seaport Village, the Embarcadero, Harbor [sland, and Shelter
[sland. A 300-yard minimum safety-exclusion zone will be established around each
barge. Public access will be prohibited in this zone, and neither spectators nor occupied

vessels not containing fireworks technicians will be allowed within the area during the
time the fireworks are being fired.

. The fireworks displays on the barges will be set up at a loading facility yard in
accordance with the requirements and under the supervision of the San Diego Fire
Department. The “mortars™ used to launch the fireworks will be nailed to the barge with
wood, and [arger mortars will be placed in sand in accordance with local codes.

. The barges will be inspected for {eaks and other potential safety issues. All debris

including fuses, wires, and wrappings will be properly disposed in trash receptacles as the
display is set up.

. The fireworks will be loaded on the barges in their DOT-approved shipping cartons.
There will be no loose compounds as the fireworks will be encased in paper wrappers.

. The wires used to trigger the fireworks will be secured on the barges to prevent the wires
from being pulled into the air and falling into the water. These wires are connected to the

computer firing equipment modules via wire cables that are expensive and so are reused
for future shows.

. Once the fireworks preparation is complete, all debris including water bottles, paper
wrappers, cardboard shipping boxes, plastic, and other materials will be removed from
the barge and properly disposed. This will remove excess items that could cause an
unwanted fire on the barge, and prevents debris from blowing into the water. No loose
material will be allowed on the barges during the show

When the show is over, the fireworks operators will observe a cool down or safety period
of at least 20 minutes,

. After the cool down period expires, the fireworks operators will check the mortars and
surrounding areas on the barges for any safety issues. Once the site is deemed safe, the
operators will immediately pick up large debris from and sweep the decks of each barge
to prevent debris and other solid waste from blowing into the water. The barges will be

returned to the loading/setup yard facility to be further cleaned and to have the mortars
removed.



9.

10.

11.

Foflowing each fireworks display, a cleanup crew will conduct several sweeps of the
fireworks detonation zone (FDZ) to gather floating debris from spent fireworks using
hand held fishnets or pool skimmers.

Unexploded fireworks, including unexploded components, will be collected, handled, and
disposed of by the fireworks vendor.

The morning after the fireworks display, the FDZ will be checked for debris again, In
addition, adjacent shorelines, quays, and docks will be checked for debris, and any
cardboard, paper, or other debris will be removed. The water surface also will be
skimmed for debris using the Port of San Diego’s “Alligator” Water Sweeper. The Navy
also has been requested to skim in areas that it controls.



Information

Attachment B to Agenda Sheet No. 23 Added
11/04/11

e
» » »
S10] I pl0]0
Die - BEDE = - » D €
4, \\
- Harbor island Barge : N\
Shelter isiand Barge X fls North ) 300 Yard Safety Zone
32° 433' North 17°13.2" West "} PLEASE STAY CLEAR
117°120' West @ é
South Embarcadero Barge

32 422 North

s a {f "'\r_
1 “\H - \__,/J
i

17 10.0" West
North Embarcadero Barge

SAN DIEGO CZ?
37 42.8 North '

/ 117° 108 West )
e T CORONADO
i [ -;-/

P
e ]
NATIONAL
ciTY
CHULA
VISTA
PR
Chula Vista Barge
32°37.5'North
117° 06.6' West
TO BENEFIT

the San Diego
ARMED SERVICES YMCA —
July 4, 2011+ 9:00 P.M ot

~—/1 IMPERIAL

u
! b BEACH
0 2 356 G




AGENDA RELATED

SAN DIEGO UNIFIED PORT DISTRICT Moy 8 2011

]

DATE: November 4, 2011 .
| | | Information
TO: Board of Port Commissioners Ad ded
FROM:  EllenF. Gross @f & : 11/04/11
Deputy Port Attorney

SUBJECT: Continue to a Future Board Meeting — Update on Flreworks
and Direction to Staff

The purpose of this memorandum is to inform the Board of staff’'s request
to pull the subject agenda item from the November 2011 Board meeting
agenda. This request will allow time for staff to address issues raised at
the ELG briefing and a Commissioner’s comments regarding the agenda.

Please feel free to contact me if you have further questions in this matter.

EFG:cl



AGENDA ITEM 24

SAN DIEGO UNIFIED PORT DISTRICT

DATE: November 8, 2011

SUBJECT: DISCUSSION OF CONFLICTS OF INTEREST AND ADVISORY
COMMITTEES AND DIRECTION TO STAFF

EXECUTIVE SUMMARY:

The Board will be considering revision of BPC Policy 018 at future Board meetings.
The Board has directed discussion of advisory committees (primarily consisting of
commissioners and citizens or stakeholders) for purposes of consistency with District
goals, priorities and objectives of the Port Act. Although the discussion and
recommendations that follow are specifically meant to address advisory committees
comprised of both commissioners and members of the public, a similar analysis may
apply to committees consisting solely of commissioners.

Conflicts of interest issues affecting advisory committees are an important aspect to be
considered by the Board. A preliminary determination of how the Board desires to
address conflicts of interest issues relative to advisory committees is recommended at
this time. The Board’s determination as to how conflicts of interest should be handled
will serve as a basis for the broader discussion on advisory committees at future Board
meetings.

COMPASS STRATEGIC GOALS:

This agenda item supports the following Strategic Goal(s).

pon—

4 Develop and maintain a.high level of public understanding that builds confidence
. and trustin the Port.

K Develop a high-performing organization through alignment of people, process and
systems.

DISCUSSION:

Over the years various issues regarding advisory committees and potential conflicts of
interest have been discussed. Conflict issues have been raised regarding various
committees relative to financial matters, contracts and tenant issues. When analyzing
conflicts of interest, a multi-faceted approach is applied including analyses of
Government Code section 1090, common law doctrine of conflicts of interest and the
Political Reform Act ("PRA").

San Diego Unified Port District Board Meeting — Novemnber 8, 2011
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1) .Government Code Sectidn 1090

District officers and employees may not have financial interests in contracts made by
them, or by any board or body of which they are members. (Govt. Code § 1090).
Section 1090 reflects the common law prohibition against self-dealing. Government
Code section 1090 embodies the principle that the “duties of public office demand the
absolute loyalty and undivided allegiance” of the office holder and staff.

Significantly, the prohibition of section 1090 is not restricted to a specific officer or
board that “makes” the contract. The prohibition covers consultants and advisers who
are involved in the preliminary planning, including discussions, reasoning, negotiations
or drawing of plans and specifications for the contract.

Government Code section 1090 is liberally interpreted to prohibit any form of self-
dealing. The statute has been applied in numerous instances and contexts involving
public officials, employees, boards and committees. Moreover, althocugh a member of a
body or board that authorizes a contract having a financial interest may avoid a violation
of the Political Reform Act by disclosure and abstention from participation in the
decision, such action does not avoid a violation of Government Code section 1090.

Virtually all board members, officers, employees and consultants of a public entity are
considered public officials under section 1090. In California Housing Financing Augency
v. Hanover/California Management and Accounting, Inc. (2007) 148 Cal.App. 4~ 682,
692, the court held that even an attorney whose official capacity carried the potential to
exert “considerable” influence over the contracting decisions of a public agency is an
“employee” under Section 1090.

Therefore, for purposes of this discussion a person employed in an advisory capaci:ty
may be implicated and be deemed to have violated section 1080 under various
circumstances.

A financial interest under Section 1090 may be direct or indirect. Moreover, the interest
need not be significant or material to violate the statute. In fact, courts have indicated
that violations of the statute may follow a “devious and winding chain” of indirect
interests.

Penalties for violations of Section 1090 are severe and may be criminal or civil. The
maximum penalty is a felony conviction with a maximum fine of $1,000 or imprisonment
in state prison. A convicted official is forever disqualified from holding any office in the
state. Moreover, a contract made in violation of section 1090 is void or voidable and
payments are prohibited as a matter of law. (Government Code section 1092).

San Diego Unified Port District Board Meeting — Novemnber 8, 2011
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Govt. Code section 1090 conflicts are addressed, in part, through language proposed in
revised BPC 018. The recommended language would also apply to any committee
member in light of Section 1090. The language proposed is as follows:

“‘No person shall be appointed to or shall serve on any committee that
recommends that the Board fund any organization of which that person is an interested
party. An interested party is defined as a person who has or expects to have, any
financial interest in the recipient organization, whether such interest is by position of
agent, employee, director, owner, officer, or otherwise, and whether such
disqualification financial interest be direct or indirect.”

‘Also, if a member of any committee has any other affiliation with an agency
which is requesting funding, the member shall disclose the affiliation, shall not vote on
the matter, and shall not attempt to influence any other member of the committee to
make a recommendation to the Board.”

2) Common Law Doctrine

The common law doctrine against conflicts of interest is another expression of the
public policy against public officials or committee members using their positions for
private gain or benefit. This doctrine has been primarily used to require officials to
abstain from participation in cases where the official’s private financial or other personal
interests may conflict with his or her official duties. (64 Ops Cal. Atty. Gen. 795, 797
(1981).) Officials and committee members are impliedly bound to exercise the powers
conferred on them with disinterested skill, zeal and diligence and primarily for the
benefit of the public. A common law conflict exists where an official or member cannot
fairly decide an issue free of personal bias or influence.

The doctrine applies even in situations where elements of Government Code section
1090 may not exist. Moreover, the doctrine survived the enactment of the PRA,
regulated by the Fair Political Practices Commission. (Government Code sections
81000- 91014).

Where a common law conflict arises, an official or committee member must abstain
from participation in a matter or exercise the right of recusal.
3) Political Reform Act

Public officials, Board members and certain employees are also governed by the PRA,
relating to financial interests and standards of materiality. The regulations in regards to
conflicts of interest are detailed and involved. To date, the District has not deemed it
appropriate to require citizen advisory board members to file FPPC conflict of interest
statements for various policy reasons.

San Diego Unified Port District Board Meeting — November 8, 2011
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The conflict of interest disqualification requirement is at the core of the PRA. No public
official may make, participate in making or attempt to influence a governmental decision
if it is “reasonably foreseeable” that the decision could have a “material financial effect”
on the official or his or her financial interests.

In analyzing conflicts under the PRA, we have traditionally applied an eight step
analysis:

1. Is the individual a public official within the meaning of the District’s rules?

2. Is the individual making, participating in making or influencing a District or
governmental decision?

3. Does the individual have an economic interest in the decision?
4, ts the economic interest directly or indirectly involved in the decision?
5. Are the financial impacts or effects on the economic interests significant

(material) enough to trigger a conflict of interest?

6. Is it reasonable foreseeable that the District decision will result in one or
more of the FPPC material standards being met for one or more
economic interests?

7. Does the “public generally” exception apply, or would a significant
segment of the public be affected by the District's decision in substantially
the same manner?

8. Even if a disqualifying conflict exists, is participation legally required or will
the District be prevented from acting in a situation where it is legally
required to do so?

As noted the District has not deemed it appropriate to include citizen advisory
committee members in its conflict of interest code. As such, the PRA and its
prohibitions have not been applied to citizens on advisory committees. This topic
remains a policy decision for consideration of the Board as it deems appropriate.

San Diego Unified Port District Board Meeting — November 8, 2011
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RECOMMENDATION:

Advisory committees that affect financial matters, contracts, and tenant matters, in
particular are, cause for heightened scrutiny relative to conflict of interest
determinations.

As the Board considers revision of advisory committee policies and practices, the Port
Attorney's Office would recommend consideration of the following additional
alternatives relative to commissioner/citizen advisory committees, conflicts of interest
and the Brown Act:

1. Appointment of independent, “financially disinterested” members to any
committee. This may be considered an extreme recommendation, however,
this aspect alone would avoid conflicts of interest, risks of self-dealing and
aspects of bias relative to the analysis above.

2. As an alternative, the Board should consider standardizing committee voting
practices:

a) Commissioners should be non-voting members of a committee. In this
regard, committees consisting of members with special interests would
not have the added participation of Board members. Instead, committees
would have to present or advocate their positions to the entire Board,
which would be financially disinterested in the outcome or implementation.
This practice would be particularly helpful as to a Government Code
section 1090 analysis; or

b) If the Board rejects the above recommendation, the Board should
consider only having Commissioners vote on committees. In this regard,
Commissioners would actually serve as the “committee” with other
participants providing technical assistance or input. This may be the
least favored approach, however, it was the approach recommended to
the Board several years ago regarding conflict issues that arose in
reference to the Environmental Committee.

3. Another alternative would recommend that commissioners only serve as
“liaisons” to committees. [n this regard, committees would consist of citizens
or stakeholders appointed by the Chair. Commissioners would be appointed
as liaisons to the committee and would attend and participate in meetings as
liaisons to the Board. Commissioners would have no vote within the
committee, but would report to the Board on committee issues, concerns,
progress, etc. This approach is currently used by many cities and avoids the
conflicts of interest issues outlined above since the committees provide
citizen input to the Board in a similar manner as other members of the public
generally.

San Diego Unified Port District Board Meeting — November 8, 2011
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4. Appointment of no more than two Commissioners to any one committee.
This aspect avoids possible Brown Act implications if Board members speak
to another Commissioner, or the Chair, about committee business. Having
only one or two Commissioners involved with a committee also creates
further attenuation as to conflicts of interest.

5. Provide the Chair with authority to immediately remove a committee member
who violates any of the above tenets relative to conflicts of interest.

These recommendations are obviously not exclusive, but are proposed for your
consideration relative to advisory committees and conflicts of interest.

Environmental Review:

N/A

PREPARED BY: Duane E. Bennett
Port Attorney

San Diego Unified Port District Beard Meeting — November 8, 2011



PROPOSED AGENDA FOR DECEMBER 13, 2011 BOARD MEETING

. Roll Cal Information
: oll Call.
Added
2. Pledge of Allegiance. 11/04/11
3. Approval of minutes for ... meetings.
4. Public Communications (3 minutes each). No actions may be taken on these
items. =
CONSENT AGENDA
*5.  WW San Diego Harbor Island, LLC dba Hlltjgn\\San Dlego AiEert/ Harbor Island
A) Resolution Consenting to Assngnme@%and Assumptl@‘% of Ownership
Interests From WW San Diego Harb*§}§island LLC to Waterfront Harbor GL,
LLC;, §\\
B) Resolution Consenting to Subleas srom V\\\(\ teffront Harbor GL, LLC to
‘Waterfront Harbor OL, LLC; @ \§\y
C) Resolution Consenting \Ma geme A§gre ement Between Waterfront
Harbor OL, LLC and Squ \\\\\ t.C
D) Ordinance Granting Amend‘me t\N
Y
LLC.
Real Estate
* 6. nd Sp tions and Awardlng Contract No. 2009-

* 8.

\

, for Tun\Harbor Promenade Pavers and Flatwork

Engineering

\\\\N\\

A cessnblhty Ir%r@vements at the Embarcadero

)Resolutmr&%thonmRMemorandum of Understanding with the City of San
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-\;&?amadero for&n amount not to exceed $ - |
B) Re@gg&ﬂon Auth\@nzmg Change Order No. 4 to Contract No. 2009-30
{

Tldelanids AD@\\\\ACCGSSMIIW Improvements (Phase IlI) with Pal General

Engineerin 9,41 c. for an amount not to exceed $ .,  and a calendar
day extensne% hrough
Engineering

Resolution Authorizing Agreement with {Company Name} for the Purchase of
One (1) {description of equipment} for an total amount not to exceed {$ }
General Services & Procurement

11/4/11 3:02 PM



*10.

*11.

*12.

*13.

*14.

-2.

Resolution Authorizing Agreement with {Company Name} for the Purchase of
One (1) {description of equipment} for an total amount not to exceed {$ }.
General Services & Procurement

Resolution Waving BPC Policy No. 110 and Authorizing a Five Year Agreement
with the County of San Diego for as-needed Gasoline Purchases in an amount
not to exceed $ and Accepting the Indemnification Language of the

County of San Diego.
General Services & Procurement \\\\\\\\\\%
Resolution Authorizing Amendment No. \@\k\\ reement for Janitorial

Services with Aztec Janitorial Inc., for an amount of’

\\\\\\s
Q %
r\ \
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PRESENTATION AGENDA

15. Presentation of the San Diego Unified Port District 2011 Employee of the Third
Quarter.
Human Resources

- 16. Presentation from the City of San Diego on the San Dlego Convention Center
Expansion Project. :
Real Estate

17. Presentation of the Equal Opportunity Program al Report for FY 2011.
Human Resources

18. Presentation on District Universal Design ;Ilsfﬁtifies.

19. Presentation of Draft Waterfront Activation

PUBLIC HEARING AGENDA

fthe N\\\t ice Of Determination.
B) Conduct \c\e\golutlon Approving Port Master Plan

\\\\\\\
Amendmen w “F th §rhe California Coastal Commission For

cariti

20. San Diego Marriott:M arggs &M 0 Facil itie
A) Conduct Publi~ Hean\ Ado \R olut|on Certlfylng Enwronmental Impact
*\p F ndmg\\ Adopt Mitigation Monitoring and Reporting

\f catio
&\\ \\e\\\t\\\l\&
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ACTION AGENDA

21.

22.

23.

24.

25.

26.

Presentation on North Embarcadero Port Master Plan Amendment Proposed
Project Components and direction to staff.
Environmental & Land Use Management

Ordinance Granting Amendment No. 1 to Amended, Réstated and Combined
Option to Lease Agreement to Lane Field San i\ggov Developers for

Development of Lane Field, with conditions. A
&

Real Estate \\
ﬁ@\

Resolution Accepting Financing Plan for ;é\\/elop\\%}\nt of Old Police
Headquarters. )
Real Estate

Strategic Plan Presentation/Adoptiong_
Strategic Management A

Presentation regarding Procurem
R

General Services & Procurerﬁn

Review and Consideration o* ‘ enda for the Meeting of

January 10, 2012. T &
\@ @

&

<

28. \\\g\}\\\\\\

{on

\
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AGENDA ITEM 26

SAN DIEGO UNIFIED PORT DISTRICT

- DATE: November 8, 2011

SUBJECT: PRESENTATION OF DRAFT WATERFRONT ACTIVATION MASTER
PLAN AND DIRECTION TO STAFF

THE BOARD WILL CONSIDER STAFF’S REQUEST TO CONTINUE THIS ITEM TO A
FUTURE BOARD MEETING, TO CONDUCT FURTHER OUTREACH.

San Diego Unified Port District Board Meeting —~ November 8, 2011





